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Abstract: Sectarian violence in Iraq has decreased significantly, but a lack of justice for the victims could rekindle pas-

sions. Particularly grave are those violations of human rights and humanitarian law committed by Shia militias sponsored 

by Iran. This paper finds that there is significant evidence supporting Iranian culpability as an accessory for facilitating, 

aiding and assisting Shia death squads in their commission of crimes against humanity in Iraq. However, there is insuffi-

cient data to determine if Iran exercised the level of control necessary to demonstrate state liability. These are facts that 

should be determined. To increase the chances of justice and long-term reconciliation, the United Nations Security Coun-

cil should act now and refer Iran to the Prosecutor of the International Criminal Court for investigation of these alleged 

crimes. 

I. INTRODUCTION 

From February 2006-May 2007, thousands of non-
combatants were killed in Iraq in a wave of sectarian vio-
lence that placed Iraq on the brink of civil war. Reports sug-
gest that these were not random and uncoordinated actions 
but rather were orchestrated by Sunni’s from al-Qa’ida in 
Iraq on one hand, and Shi’a death squads on the other. Evi-
dence strongly suggests that the government of Iran provided 
significant material support to Shi’a death squads which 
killed thousands of Sunni civilians in Baghdad and its envi-
rons from 2006-2007. 

If true, Iran and its surrogates committed crimes against 
humanity and war crimes in Iraq. Victims, and survivors, and 
Iraqi Sunnis as a whole need justice, healing, and reconcilia-
tion—Iran must be held accountable to hasten these goals. 
International and geopolitical pressures suggest an interna-
tional tribunal, such as the International Criminal Court, may 
be the most appropriate forum. 

This article reviews the historical context of Iranian sup-
port of the Shi’a militias and briefly discusses evidence of 
Iran’s material support to Shi’a death squads. It then outlines 
the violations of international law—crimes against humanity 
and war crimes—that this evidence suggest have been com-
mitted, and discusses the value of an international over a 
domestic forum for hearing these cases. This article recom-
mends that an international tribunal, the ICC, begin investi-
gation of the crimes, and then discusses a few of the legal 
issues the court would face in attributing the crimes to Iran: 
modes of participation and accessorial responsibility, the 
doctrine of command responsibility, state responsibility, and 
the issue of international versus non-international armed 
conflicts. 

II. BACKGROUND 

Evidence suggests the government of Iran provided mate-
rial support to Shi’a Death Squads that killed thousands of 
Sunni civilians in Baghdad and its environs from 2006-2007. 
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On 22 February 2006, Al-Qa’ida Iraq (AQI) terrorists at-
tacked one the holiest sites in Shi’a Islam, the al-Askari 
Golden Mosque in Samarra, Iraq (Knight, 2006). The plan to 
destabilize Iraq through a Shi’a-Sunni civil war, master-
minded by AQI leader Abu-Mu’sab al-Zarqawi, was very 
much on its way (Stewart, 2004; Howard, 2004). Within 
days, Shi’a militias began carrying out retaliatory attacks on 
Sunni civilians, and before long hundreds of bodies were 
found littered among the streets of Baghdad (Worth, 2006). 
AQI and these Shi’a death squads increasingly began target-
ing civilian populations along sectarian lines. By Dec 06/Jan 
07 over 2000 civilian deaths per month were reported in 
Baghdad alone (Petraeus, 2007). 

The spike in civilian deaths was not simply a result of the 
battle between Iraq confessional groups, but rather was fi-
nanced, staffed, and sponsored by external actors—al-Qa’ida 
and its foreign fighters and financiers driving AQI behaviors 
on the one hand and Iran and the Shi’a death squads on the 
other (Kagan, 2006). Iran’s support to Shia death squads 
contributed to the acceleration of this internecine conflict 
which placed Iraq on the brink of civil war by early 2007 
(Annan, 2006). Iran has historically faced an existential 
threat from the Arab world in general and Iraq specifically. 
The thousands of years of human history that pitted Persia 
against the rulers of Mesopotamian remain a part of the Ira-
nian identity. This cultural propensity for wariness of their 
Arab neighbors was nothing but strengthened by the experi-
ence of the Iran-Iraq War, in which over 200,000 Iranians 
lost their lives (Iran Chamber, 2008). Iraq’s large army and 
expansionist vision under Saddam Hussein presented the 
most clear and present danger to the Iranian state prior to the 
US invasion of Iraq in 2003 (Abedin, 2002). 

Additionally, the revolutionary ideology of the Islamic 
Republic has heightened tensions between Iran and its Sunni 
Arab neighbors, and has paved the way for interference in 
the internal affairs of Iraq and countries throughout the re-
gion (Holmes, 1993; Philips, 1996). When the Ayatollah 
Khomeini was swept into power in 1978, it was in response 
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to popular discontent with perceived American neo-
colonialism and the Shah’s failed domestic programs. How-
ever, the hostage-crisis at the American Embassy provided 
an opportunity to vilify America and Western values, allow-
ing Khomeini to further consolidate power in the face of this 
confrontation with the United States (the “great Satan”) (Er-
lich, 2001). Part of this effort to consolidate power was the 
creation of a parallel structure to the conventional state secu-
rity apparatus, loyal only to the Supreme Leader. Khomeini 
created the Islamic Revolutionary Guard Corps (IRGC), to 
protect the revolutionary government and to export the revo-
lution abroad (Kagan, 2006). The IRGC has its own intelli-
gence/unconventional warfare apparatus (the Qods Force—
QF), which reports only to the Supreme Leader (Kagan, 
2006). While the Iranian Army, Navy and Ministry of Intel-
ligence and Security (MOIS) continued to operate as the 
professional security services of the State, IRGC was staffed 
by hardliners affiliated with the revolution which reported 
directly to the Supreme Leader (first Khomenie, later 
Khamenei) (Philips, 2005). 

The IRGC-QF was used as the principal arm for export-
ing the revolution; an effort to help spread the theocratic 
aims and messianic vision of twelver Shi’asm (Fars News 
Agency, 2007). IRGC-QF were active throughout the region, 
recruiting, funding, developing revolutionary cells, and pro-
viding terrorist training to like-minded Islamists in places 
such as Turkey and Lebanon (i.e. Lebanese Hezbollah) (US 
Department of State, 2007; Cakir, 2007). These cells carried 
out assassinations, conducted guerilla warfare, and acted as 
spoilers in the region at the behest of Iran (Flatow v. Islamic 
Republic of Iran, 1998). These cells also worked to indoctri-
nate potential followers, conduct charitable activities, and 
develop a robust network that could one day serve as a van-
guard for revolution and establishment of an Islamic state 
(Cakir, 2007). 

The IRGC-QF have long worked among Iraqi Shi’a dis-
sidents. From among Iraqi Shi’a, the IRGC-QF formed a 
number of revolutionary organizations using their well estab-
lished methodology the Supreme Council for Islamic 
Revolution Iraq-Badr Corps, 15 Shaban, and Iraqi Hezbollah 
to name the most prominent (Shafa, 2008). These organiza-
tions would infiltrate back into Iraq to conduct intelligence 
and other special operations such as the assassinations of 
Ba’ath Party officials (Ford, 2003). 

The US Invasion of Iraq in 2003 provided a moment of 
pause for Iran. While displacing its mortal enemy through 
the ousting of Saddam, Iran was now seemingly surrounded 
by the “Great Satan”—with large concentrations of US 
forces in border states of Iraq and Afghanistan and nearby in 
the Gulf. As a member of the group of nations described by 
President Bush as the “axis of evil”, American intervention 
and regime change may have seemed imminent (Burnett, 
2007). The unclassified National Intelligence Estimate notes 
that Iran stopped its uranium enrichment for a time in 
2003—probably not a coincidence (Director of National In-
telligence, 2007). 

To secure their interests, Iran sent hundreds of surrogates 
into Iraq in the early days of the US occupation (Pound, 
2004). As the new political situation unfolded in Iraq, it be-
came apparent that there was a disconnect between the Iraqi 
expatriates recently returned from Iran and the “man on the 

street” in many Shi’a communities. The former exiles, like 
SCIRI leader Abdul Aziz al-Hakim, were seen as outsiders 
in contradistinction to those, like Radical Shi’a Cleric Muk-
htada al-Sadr, who had stayed in Iraq during the Shi’a purges 
and had suffered through the persecution of Fedayeen Sad-
dam and other Baath Party security organs. Sadr, vocally 
opposed to the US occupation, saw a meteoric rise in popu-
larity. Iran, in an apparent effort to cover all its bases, began 
building a relationship with Sadr and his make-shift militia, 
the Jaysh al-Mahdi (JAM): “The Iranians have pursued a 
two-track intervention in Iraq. On the one hand, they have 
supported the Shiite political and religious establishment, 
which has endorsed Iraq's transition to democracy and coop-
erated with the coalition, while on the other hand, they have 
supported Sadr, who has challenged the Shiite establishment 
and tried to mobilize the Shiite community against the occu-
pation” (Gambill, 2004).  

 By early 2004, Sadr and the JAM were receiving training 
in Iran by IRGC-QF and had established a relationship with 
Lebanese Hezbollah (LH), working to develop an organiza-
tion modeled on the LH; Mustafa al-Sheibani was responsi-
ble for developing this network of IRGC sponsored insurgent 
with the express purpose of committing violence against 
coalition forces in Iraq (Kagan, 2007). “Sheibani's team con-
sist[ed] of 280 members, divided into 17 bomb-making 
teams and death squads” (Ware, 2005). Those receiving this 
training became the basis for the JAM “Special Groups” 
(Kagan, 2005). 

In March of 2004, US forces arrested Sadr Lieutenant 
Mustafa al-Yaqubi for the murder of rival cleric Abdul 
Majid al-Khoei (Coalition Provisional Authority, 2004). Sadr 
himself was implicated in the murder, and an arrest warrant 
was issued; rather than turn himself-in, Sadr choose to show 
his strength (Coalition Provisional Authority, 2004). In a 
series of uprisings from March-August 2004, JAM forces 
rose in southern Iraq, repeatedly occupied government 
offices, attacked coalition officials, and took control of cities 
at will including Basra, Nasiriyah, Najaf, and al-Kut, often 
for several days at a time (Shanker and Schmitt, 2004). 
During the course of these uprisings, Iran was reported to be 
re-supplying the JAM forces with munitions. In one 
significant incident, over 60 mortar rounds were dropped on 
the Coalition Provisional Authority office in Nasiryah 
(Cappelli, 2005). Similar attacks occurred throughout 
Southern Iraq. The stand-off with JAM in the summer of 
2004 finally ended when coalition and Iraq forces 
surrounded Sadr in Najaf and a truce was negotiated 
(Barnard, 2004). 

Though JAM elements no longer openly controlled the 
streets in Southern Iraq, attacks against coalition forces 
continued. JAM Special Groups trained by Iran and LH 
began using explosively formed penetrators (EFPs), 
improvised explosive devices designed to defeat the armor of 
coalition vehicles to attack coalition forces; groups/cells 
between 20-60 were trained in use of “EFPs, mortars, 
rockets, as well as intelligence, sniper, and kidnapping 
operations” (Kagan, 2007). The EFP’s, mortar and rocket 
attacks against coalition forces by the Special Groups used 
material provided by Iran, many with markings indicating 
recent manufacture (Bergner, 2007). By early 2006, the 
Special Groups were organized into a Hizbullah-style 
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structure, with Iraqi Qais Khazili as head of all the Special 
Groups with a reporting chain directly to Hajji Yusif, the 
Deputy Commander of IRGC-QF (Kagan, 2007). IRGC-QF 
provided between $750,000 and $3 million in funding and 
equiptment to the Special Groups each month (Kagan, 2007). 

While Special Groups may have been involved in extra-
judicial killings prior to the Samarra bombing, the scale of 
their activities increased exponentially in the months 
following—these attacks were often attributed to “rogue 
JAM elements” (Multi-National Forces Iraq, 2007). As these 
attacks increased, what are assumed to have been Special 
Groups actors began operating in a more brazen manner. 
Masked JAM gunmen patrolled the streets of Baghdad 
stopping vehicles to search for Sunnis and pulling them from 
storefronts. Those found were gathered together in groups 
and executed in the street, many times in front of their 
children, traumatizing a whole generation of young Iraqis 
(Guardian, 2006). In addition to these daily murders, homes 
were set on fire in what was described as an effort to drive 
Sunni residents out of the neighborhood and secure Shi’a 
hegemony (Guardian, 2006). In the JAM stronghold of Sadr 
City, Special Groups established a extra-judicial Sharia 
Court, where it would try Sunni’s, execute them, and then 
dump their bodies in the street (Guardian, 2006).  

 Though the perpetrators of individual incidents are not 
known, Kimberly Kagan’s report on the subject indicates 
that Special Groups were directly involved in the turmoil in 
Iraq in 2006 and 2007, contributing “vigorously to the sec-
tarian violence that plagued Iraq…[as they] organized and 
facilitated death squads…” (Kagan, 2007).  

According to Ken Pollack, leading Iranian expert and 
Senior Fellow at the Brookings Institute, evidence of Iranian 
support to Special Group’s involved in ethnic cleansing was 
overwhelming, with weapons recovered showing recent 
manufacturer and local sources all citing regular Iranian sup-
port: “it is clear that Qods Forces did a tremendous amount 
of encouraging, training, equipping, were probably involved 
in facilitating and maybe even participating”—but of the 
latter it is harder to find evidence (Pollack, 2008).

 
If the ICC 

did investigate they might have a better chance of determin-
ing the extent of Iranian participation (Pollack, 2008). Ac-
cording to Pollack, however, Iran clearly provided material 
support to these efforts—they knew what the Special Groups 
were doing and understood what the weapons, materials, and 
funds provided were being used for (Pollack, 2008). 

Michael Eisenstat, Fellow and Director for Military Stud-
ies at the Washington Institute for Near East Policy, agrees 
that there is consistent reporting on Iranian support to the 
JAM all the way to 2004, and possibly even payments by 
Iran to instigate sectarian violence, but feels that it would be 
very difficult to attribute specific command and control with 
existing evidence—current evidence shows money, training, 
equipment has been regularly and consistently provided, but 
further investigation is needed to determine anything more 
(Eisenstadt, 2008). 

III. JUSTICE FOR THE VICTIMS 

Evidence suggests that Iran and its surrogates committed 
crimes against humanity and war crimes in Iraq. Iraq is in 
need of both justice and healing—while domestic actors 
could be handled by Iraqi courts, the international and geo-

political pressures suggest an international tribunal may be 
the most appropriate forum. 

What are the Possible Charges? 

Given the facts as presented, what recourse do the vic-
tims of Iranian-sponsored violence have? What violations of 
law do these actions represent? The accounts discussed sug-
gest that the atrocities committed by Iranian sponsored Shi’a 
death squads include many crimes against humanity: murder, 
deportation or forcible transfer of population, imprisonment 
or other severe deprivation of physical liberty, torture, perse-
cution, enforced disappearance of persons, apartheid, other 
inhumane acts (ICC Elements of Crimes, 2008). Further in-
vestigation is needed to secure proof of these crimes and 
possibly establish others. In order to establish these crimes as 
“crimes against humanity”, it must be shown that the con-
duct was committed as part of a widespread or systematic 
attack directed against a civilian population and that the per-
petrator knew that the conduct was part of this widespread or 
systematic attack (ICC Elements of Crimes, 2008).  

Iran may also be prosecuted for violations of the laws of 
war. Charges would vary depending upon whether the con-
flict is determined to be an international armed conflict or 
non-international armed conflict (to be discussed further 
below). If this is determined to be an international armed 
conflict, there may be sufficient evidence to support charges 
of the following war crimes: willful killing, torture, inhu-
mane treatment, causing great suffering, destruction and ap-
propriation of property, denying a fair trial, unlawful depor-
tation and transfer, unlawful confinement, taking hostages, 
attacking civilians, attacking civilian objects, attacking per-
sonnel or objects involved in a humanitarian assistance or 
peacekeeping mission, excessive incidental death, injury, or 
damage, attacking undefended places, killing or wounding a 
person hors de combat, mutilation, pillaging, outrages upon 
personal dignity, rape, sexual violence, using, conscripting 
or enlisting children (ICC Elements of Crimes, 2008). If the 
conflict is found to be non-international in nature, there may 
be sufficient evidence to support charges for war crimes spe-
cifically prohibited in non-international armed conflicts (ICC 
Elements of Crime, 2008). It would have to be shown that 
these crimes had not only been committed, but also by 
whom. In the event these crimes were committed by groups 
sponsored by Iran, the command and control relationship 
between Iran and the groups would also need to be demon-
strated. Discussion of Iran responsibility for acts of its prox-
ies will be discussed further below. 

What is the Proper Forum? 

Though Iraqi courts could try individual actors responsi-
ble for these crimes the likelihood that justice could be pro-
vided in a non-sectarian manner and a way that enhances 
reconciliation is unlikely. According to Steven R. Perles, 
leading trial lawyer representing victims of international 
terrorism, cases in domestic courts are inherently impacted 
by politics, as government leaders exert pressure to ensure 
politically expedient outcomes (Perles, 2008). This can have 
exactly the opposite of the desired effect, inflicting greater 
emotional trauma on the victims and survivors. Additionally, 
domestic rules of evidence may preclude the transparency of 
the proceeding, decreasing the value of the proceedings in 
the process of reconciliation (Perles, 2008). In these circum-
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stances, an international tribunal may serve as a better venue 
than domestic courts. The International Criminal Court, a 
standing tribunal developed for just this type of circum-
stance, would serve as a powerful forum for this case. Ensur-
ing justice is part and parcel of the rationales for the estab-
lishment of the International Criminal Court: 

Mindful that during this century millions of children, 
women and men have been victims of unimaginable 
atrocities that deeply shock the conscience of human-
ity… 

Recognizing that such grave crimes threaten the 
peace, security and well-being of the world, 

Affirming that the most serious crimes of concern to 
the international community as a whole must not go 
unpunished and that their effective prosecution must 
be ensured by taking measures at the national level 
and by enhancing international cooperation, 

Determined to put an end to impunity for the perpe-
trators of these crimes and 

thus to contribute to the prevention of such crimes 
(Rome Statute of the International Criminal Court 
(2002). 

Investigation of this case by the ICC prosecutor would al-
low a clearer picture to emerge regarding the exact nature of 
the crimes and the extent of Iranian involvement. The ICC 
provides a venue with greater transparency and decreased 
likelihood of politically motivated/expedient outcomes.  

However, regardless of the forum, there will be signifi-
cant legal issues to resolve to establish Iranian culpability for 
the crimes committed by Shi’a death squads in Iraq.  

IV. ISSUES OF LAW 

There are a number of overarching legal issues that must 
be addressed to determine the responsibility of Iran for the 
alleged crimes. While it is impossible to determine how a 
court would rule without additional facts about the incidents, 
we can outline the standards courts may consider when ex-
amining these issues. Here we examine a few issues related 
to Iran’s culpability—modes of participation and accessorial 
responsibility, the doctrine of command responsibility, state 
responsibility, and the issue of international versus non-
international armed conflicts. 

Modes of Participation—Accessorial Responsibility 

There is no evidence to suggest that Iranian officials were 
principals in commission of any crimes against Iraqi civil-
ians. While this is possible, Iran is notorious for its use of 
proxies in carrying out acts of terrorism, so as to escape at-
tribution (Rice, 2008). Iranian officials, if liable under inter-
national criminal law, are probably liable for being complicit 
in the crimes of the Shi’a death squads. The court will have 
to determine whether Iranian officials meet the threshold for 
assignment of responsibility as an accessory:  

ICC Statute, Article 25: Individual Criminal Responsibility 

3. In accordance with this Statute, a person shall be 
criminally responsible and liable for punishment for a 
crime within the jurisdiction of the Court if that per-
son:  

(a) Commits such a crime, whether as an individual, 

jointly with another or through another person, re-

gardless of whether that other person is criminally re-

sponsible;  

(b) Orders, solicits or induces the commission of 

such a crime which in fact occurs or is attempted;  

(c) For the purpose of facilitating the commission of 

such a crime, aids, abets or otherwise assists in its 

commission or its attempted commission, including 

providing the means for its commission;  

(d) In any other way contributes to the commission 

or attempted commission of such a crime by a group 

of persons acting with a common purpose. Such 

contribution shall be intentional and shall either:  

(i) Be made with the aim of furthering the criminal 

activity or criminal purpose of the group, where 

such activity or purpose involves the commission of a 

crime within the jurisdiction of the Court; or  

(ii) Be made in the knowledge of the intention of 

the group to commit the crime;… (Emphasis added 

to highlight description of accessorial liability)
 
(Rome 

Statute of the International Criminal Court, 2002). 

Here the ICC identifies a number of modes of partici-

pation other than the principal actor: one who in-

duces, one who facilitates, aids, abets or otherwise as-

sists, or one who contributes to commission of a 

crime by a group acting with a common purpose.  

Assignment of criminal liability will require showing 

Iranian officials committed an illegal act (actus reus) 

with proper criminal intent (mens rea).  

The question of whether Iranian officials can be held 

liable for their actions in support of Shi’a death 

squads requires: 1) an assessment of whether their ac-

tion or inaction (dereliction of duty)—actus reus—

was sufficient to make them liable as an accomplice, 

and 2) an assessment of whether the mental state of 

these officials at the time of these actions—mens 

rea—was such that they may be held criminally liable 

as an accomplice (Luban, O’Sullivan and Stewart, 

forthcoming). 

The ICC has yet to develop a body of jurisprudence to 

draw from in judging these factors, but other interna-

tional tribunals have examined similar issues, and 

these decisions will probably inform the ICC in deal-

ing with accessorial liability in its own cases. We will 

examine some of these rulings in considering the ac-

tus reus and mens rea for each of the ICC’s accesso-

rial modes of participation. In addition to specific 

mens rea requirements described below, the ICC has 
defined the metal element as follows: 

Article 30 

Mental Element 

1. Unless otherwise provided, a person shall be crimi-
nally responsible and liable for punishment for a 
crime within the jurisdiction of the Court only if the 
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material elements are committed with intent and 
knowledge.  

2. For the purposes of this article, a person has intent 
where:  

(a) In relation to conduct, that person means to en-
gage in the conduct;  

(b) In relation to a consequence, that person means to 
cause that consequence or is aware that it will occur 
in the ordinary course of events. 

3. For the purposes of this article, "knowledge" means 
awareness that a circumstance exists or a conse-
quence will occur in the ordinary course of events. 
"Know" and "knowingly" shall be construed accord-
ingly (Rome Statute of the International Criminal 
Court, 2002).  
We will now review the ICC’s accessorial modes of 
participation: one who induces, facilitates/aids/abets, 
or contributes to a group with a common [criminal] 
purpose.  

Inducing the Commission of a Crime 

 What does it mean to induce crimes against humanity or 
war crimes? The International Criminal Tribunal for Yugo-
slavia (ICTY) and the International Criminal Tribunal for 

Rwanda, used the term “instigate” rather than “induce”, 
identifying as criminally responsible a “person who planned, 
instigated, ordered, committed or otherwise aided…”(Statute 
of the International Criminal Tribunal for Yugoslavia; Stat-
ute of the International Criminal Tribunal for Rwanda). 
Though there are slight differences in meaning between the 
terms, the ad-hoc tribunals standard for instigating will 
probably inform the ICC’s view on the inducement as well.  

To satisfy the actus reas for instigating, the accused must 
have prompted the person committing the crime to act in the 
criminal manner; this prompting must be a clear contributing 
factor (Prosecutor v Kvocka, 2001).  

To satisfy the mens rea for instigating, the accused must 
have intended to induce the party to commit the criminal act 
or be aware of the criminal acts substantial likelihood as a 
result of the accused’s instigation.  

 Here it would have to be shown that Iranian officials 
training, equipping and tasking of Shi’a death squads 

prompted them to carry out the crimes they committed 
against Sunni non-combatants in Iraq. It is not clear that this 
is the case, but further investigation is necessary—for exam-
ple, did training of the death squads include scenarios on 
attacking civilian populations, were material and equipment 
specifically designed for use against civilian targets, or did 
taskings from Iranian officials prompt, encourage or incite 
such acts?  

Additionally, it would have to be shown that whatever 
training, equipment or taskings given were either intended to 
induce those crimes, or that they were substantially likely as 
a result of this training, equipping and tasking.  

Based upon the information available at this time, it is 
unlikely that Iran would be found responsible as an inducer 
of the crimes of the Shi’a death squads. 

Facilitates, Aids, Abets or Otherwise Assists 

The 2001 ICTY decision in Prosecutor v Kvocka de-
scribed the standard for aiding and abetting as practical as-
sistance, moral support or encouragement that has a substan-
tial effect on commission of crime. It is also possible to aid 
or abet by omission if the omission has a significant effect 
on commission of crime. The 1998 ICTR decision in Prose-
cutor v Akeyesu found that aiding and abetting are two dif-
ferent modes of participation—to aid is to assist, to abet is to 
facilitate by being sympathetic to the crime. 

The Kvocka court defined mens rea as knowledge that 
these acts assist or facilitate commission of a crime, they do 
not need to share the intent of perpetrator. The 1998 ICTY 
decision in Prosecutor v Aleksovski highlighted that the aider 
and abettor must be aware of the crime of the principal.  

Mens Rea can be implied, “…if the criminal enterprise 
entails killing members of a particular ethnic group, and 
members of the ethnic group were of a differing religion, 
race or political group than the co-perpetrators, that would 
demonstrate an intent to discriminate on political, racial or 
religious grounds. Thus a knowing and continued participa-
tion in this enterprise could evince an intent to persecute 
members of the targeted ethnic group” (Prosecutor v Alek-
sovski , 1998). 

 Here it would have to be shown that Iranian officials 
provided practical assistance and support that had a substan-
tial impact on the commission of the crime, and further that 
they knew that this assistance would in fact facilitate the 
attacks on Sunni non-combatants by the Shi’a Militias they 
supported. While additional evidence of specific crimes is 
needed, the current body of evidence suggests that Iranian 
official have provided training and material assistance to 
Shi’a death squads, and that this training and assistance en-
abled the actions. While it is unknown whether Iran antici-
pated their aid would be used to carry out attacks against 
civilian populations when the attacks first occurred after the 
Golden Mosque bombing in Feb 06, there can be little doubt 
that they became aware as these events unfolded. The sectar-
ian murders and wanton attacks on civilian populations were 
daily headlines for over a year. Continued support, training 
and resupply to the Shi’a death squads while they continued 
their campaign against Sunni non-combatants in Baghdad 
implies sufficient mens rea existed.   

 Based upon the information available at this time, it is 
probable that Iranian officials could be found as accessories 
for having facilitated, aided, and abetted the crimes of the 
Shi’a death squads.  

Contributes to Crime of a Group with a Common Pur-
pose 

 This mode of participation in the ICC codifies the theory 
of joint criminal enterprise (JCE) utilized in the ad-hoc tri-
bunals. Under JCE theory a person is criminally liable if they 
participated in the execution of a criminal plan commonly 
held by a plurality of persons (Prosecutor v Tadic, 1997). 
Those who assist in a significant way, or are in such a posi-
tion of authority that this assistance can be presumed, have 
sufficient actus reas to be held criminal liable (US v Ohlen-
dorf, et al, 1947). The test is whether the accused’s participa-
tion made the crimes easier, more efficient to commit (The 
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Stalag Luft III Case, 1949). Required mens rea is a knowl-
edge that their actions were assisting in carrying out a crimi-
nal act (Kiel Gestapo Case, 1947). 

  Thus, for Iranian officials to be liable for contributing to 
the crime of a group with a common purpose, it would need 
to be shown that a criminal group with a common purpose 
existed—i.e. Shi’a death squads with a goal of murdering, 
intimidating, and driving Sunni non-combatants from Bagh-
dad. It would then need to be shown that the officials know-
ingly assisted in the commission of the plan. Currently it is 
not clear if the various Shi’a death squads operated with a 
common coordinated purpose, or if these were acts of indi-
viduals that rapidly got out of control as the situation deterio-
rated. It seems logical that there was a coordinated effort, but 
evidence would have to be found to prove this. If proven, as 
in the case of aiding abetting, it is probable that Iranian offi-
cials could be found as contributing to a common criminal 
purpose of these groups due to the material support provided 
throughout the duration of the event.   

Command/Superior Responsibility 

Another theory of criminal responsibility related to modes of 
participation, is that of command responsibility. Tribunals 
from Nuremberg on have recognized the theory that com-
manders and superiors can be liable for the criminal acts of 
subordinates. Thus, though other modes of participation may 
not be proven, a commander assumes criminal liability for 
atrocities committed by troops under his command that the 
commander knew about, but did not take necessary and rea-
sonable measures to prevent (Luban et al, forthcoming). 

Cases from the ad-hoc tribunals may shed light on how 
the command responsibility doctrine may be interpreted in 
the ICC. The Celebici cases at the ICTY discussed whether 
command responsibility could be attributed to those leaders 
that directly influenced the events in question but were not in 
the official chain of command (i.e. de facto commanders) 
(Prosecutor v Delalic, 1998). The court held that regardless 
of whether de facto or de jure, the commander-subordinate 
relationship is established when one has the material ability 
to prevent or punish criminal conduct, however that control 
is exercised. The Celebici court also established mens rea as 
sufficient when the commander knew or had reason to know 
that the subordinate was committing crime (Prosecutor v 
Delalic, 1998). A 2004 ICTY case, Prosecutor v. Bla ki, 
established that a commander may not be convicted for neg-
ligent supervision or for a failure to put in place an effective 
reporting system, unless he or she did this through willful 
blindness—i.e. it is generally not enough that the com-
mander “should have known”, he or she must actually have 
known about the crimes or have purposely evaded knowing 
of them. However the ICC does seem to include a negligence 
standard for military commanders, defaulting to the Blaski 
standard for civilians. 

The ICC statute incorporate the command responsibility 
doctrine via Article 28 of its statute: 

Article 28 

Responsibility of Commanders and Other Superiors 

In addition to other grounds of criminal responsibility 
under this Statute for crimes within the jurisdiction of 
the Court:  

(a) A military commander or person effectively 

acting as a military commander shall be criminally 
responsible for crimes within the jurisdiction of the 
Court committed by forces under his or her effective 
command and control, or effective authority and con-
trol as the case may be, as a result of his or her failure 
to exercise control properly over such forces, where:  

(i) That military commander or person either knew or, 
owing to the circumstances at the time, should have 

known that the forces were committing or about to 
commit such crimes; and  

(ii) That military commander or person failed to take 
all necessary and reasonable measures within his or 
her power to prevent or repress their commission or 
to submit the matter to the competent authorities for 
investigation and prosecution.  

(b) With respect to superior and subordinate rela-

tionships not described in paragraph (a), a superior 
shall be criminally responsible for crimes within the 
jurisdiction of the Court committed by subordinates 
under his or her effective authority and control, as a 
result of his or her failure to exercise control properly 
over such subordinates, where:  

(i) The superior either knew, or consciously disre-

garded information which clearly indicated, that the 
subordinates were committing or about to commit 
such crimes;  

(ii) The crimes concerned activities that were within 
the effective responsibility and control of the supe-
rior; and  

(iii) The superior failed to take all necessary and rea-
sonable measures within his or her power to prevent 
or repress their commission or to submit the matter to 
the competent authorities for investigation and prose-
cution” (Rome Statute for the International Criminal 
Court, 2002). (Emphasis added) 

Here, to establish the commander-subordinate relation-
ship, it would have to be shown that Iranian officials actually 
had the ability to prevent or punish conduct of the Shi’a 
death squads. There is not enough information at this time to 
fully appreciate the relationship Iranian officials had with the 

Shi’a death squads. Further investigation is needed to deter-
mine whether Iranian orders would be obeyed or if they 
could effectively punish the death squads. The mens rea re-
quirement, that Iranian officials knew of the conduct, cannot 
be seriously doubted given the press coverage of the events.  

State Responsibility 

Beyond the issue of individual criminal responsibility is 
the question of State responsibility. Is the Government of 
Iran, through its support of Shi’a death squads, responsible 
for the atrocities committed by them and thus liable for repa-
rations to the Government of Iraq? Probably not. Such state 
to state disputes are handled by the International Court of 
Justice (ICJ); the ICJ’s 1986 ruling in Nicaragua v Unites 

States is dispositive, where it determined that US support 
and sponsorship of the Contra rebels did not result in US 
responsibility for that group’s action against Nicaragua.  
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The Nicaragua court considered state support of a group 
to be insufficient to establish state responsibility. To be at-
tributable, the ICJ required that the state control the private 
actor that caused the damage, and a showing that the private 
actor is dependent upon the state: 

The Court has to determine whether the relationship 
of the contras to the United States Government was 
such that it would be right to equate the contras, for 
legal purposes, with an organ of the United States 
Government, or as acting on behalf of that Govern-
ment. The Court considers that the evidence available 
to it is insufficient to demonstrate the total depend-
ence of the contras on United States aid. A partial de-
pendency, the exact extent of which the Court cannot 
establish, may be inferred from the fact that the lead-
ers were selected by the United States, and from other 
factors such as the organisation, training and equip-
ping of the force, planning of operations, the choosing 
of targets and the operational support provided. There 
is no clear evidence that the United States actually 
exercised such a degree of control as to justify treat-
ing the contras as acting on its behalf. Having 
reached the above conclusion, the Court takes the 
view that the contras remain responsible for their 
acts, in particular the alleged violations by them of 
humanitarian law. For the United States to be le-

gally responsible, it would have to be proved that 

that State had effective control of the operations in 
the course of which the alleged violations were 

committed (Nicaragua v. U.S., 1986).
 

(Emphasis 
added) 

The ICTY adopted a more expansive view, holding that 
state responsibility, which they were reviewing to determine 
whether there was an international armed conflict and thus 
violations of the law of war, attached when a State has a role 
in organizing, coordinating or planning a paramilitary group: 

Under international law it is by no means necessary 
that the controlling authorities should plan all the op-
erations of the units dependent on them, choose their 
targets, or give specific instructions concerning the 
conduct of military operations and any alleged viola-
tions of international humanitarian law. The control 
required by international law may be deemed to exist 
when a State (or, in the context of an armed conflict, 
the Party to the conflict) has a role in organizing, co-
ordinating or planning the military actions of the 
military group, in addition to financing, training and 
equipping or providing operational support to that 
group. Acts performed by the group or members 

thereof may be regarded as acts of de facto State 
organs regardless of any specific instruction by the 

controlling State concerning the commission of 

each of those acts. Of course, if, as in Nicaragua, the 
controlling State is not the territorial State where the 
armed clashes occur or where at any rate the armed 
units perform their acts, more extensive and compel-
ling evidence is required to show that the State is 
genuinely in control of the units or groups not merely 
by financing and equipping them, but also by gener-
ally directing or helping plan their actions (Prosecu-
tor v. Tadi , 1999). (Emphasis added) 

However, in a subsequent decision by the ICJ, that court 
rejected the ICTYs expanded conception of state responsibil-
ity, indicating that the test may be appropriate for determin-
ing whether a conflict is international in nature, but not for 
assignment of responsibility (Bosnia and Herzegovina v. 
Serbia and Montenegro, 2007). 

Here, it would be necessary to show that Iran had suffi-
cient command and control- that the Shi’a death squads es-
sentially became an organ of the Government of Iran. Addi-
tional investigation is required to determine the exact com-
mand relationship between Iran and the Shi’a death squads. 
Based on the information currently available, Iran would 
probably not be held responsible if the dispute was brought 
before the ICJ (Cassese, 2007). 

CONCLUSION 

Shi’a death squads committed crimes against humanity 
and war crimes against Sunni’s in Baghdad and its environs. 
Iranian support significantly aided the death squad activities. 
There can be little doubt that Iran knew how their support 
was being used, yet continued to provide funds, training and 
weapons throughout the duration of the sectarian violence in 
Iraq. Iran is probable liable as an accessory in these crimes. 
It is quite possible that further investigation will reveal a 
more significant command and control relationship and fur-
ther implications under a command responsibility doctrine, 
joint criminal enterprise doctrine, or even principal liability. 
In that instance, Iran may be liable for reparations to Iraq 
under a state liability theory. 

The United Nations Security Council should act deci-
sively on this evidence and refer the matter to the prosecutor 
of the International Criminal Court for further investigation. 
Iran must be held accountable for the crimes they have 
committed. Victim and survivors need to see their story told. 
Such an accounting will hopefully hasten reconciliation, 
providing Iraqi Sunni a sense of hope, acceptance and path 
back towards a unified Iraq.  

With international attention focussed on the crimes, Iran 
may come to realize the seriousness of their actions and be 
deterred from these types of activities in the future. Like-
minded states observing the ICC investigation may be de-
terred from sponsoring murder and ethnic cleansing.  

The UNSC should take a stand for justice by referring 
this case to the ICC immediately. 
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